Introduction
It has been almost two years since the United Nations General Assembly (UNGA) adopted resolution 67/19, upgrading the status of Palestine in the United Nations (UN). The adoption of this resolution has, naturally, given rise to satisfaction on the Palestinian side. Palestinians saw this decision as a confirmation of their struggle for statehood and a collective recognition of the Palestinian state by the members of the international community. They emphasized the fact that the enhanced status of Palestine will enable future Israeli-Palestinian negotiations to be held on equal terms, i.e. between two sovereign states. Conversely, Israel and the United States have argued that the initiative is a unilateral step, aimed at torpedoing bilateral peace negotiations.
Regardless of the political importance of this resolution for the future of the Middle East Peace Process, it is crucial to consider its legal consequences from a contemporary perspective. It is all the more important because of Palestinian attempts undertaken in recent months to join the United Nations' bodies and international agreements. The Palestinian issue
There are, however, several issues that are neglected in the discussion, such as the consequences of the UNGA's decision for the UN itself, or the legal effects of the resolution resulting from the provisions of the UN Charter and other UN documents. The purpose of this article is to help fill these gaps. It does not purport to offer an entirely comprehensive analysis of all effects of resolution 67/19 but, rather, offers a special focus on the effects on the UN ground, including the UNGA, the UN Secretariat and specialized agencies. This article will not consider whether Palestine meets the international law criteria necessary for it to be recognized as a state. Instead, it focuses on the legal implications of Palestine's new status within the UN and analyses the ways in which Palestinians may benefit from the newly-acquired position.
A study of Palestine's legal status within the UN is difficult since, prior to resolution 67/19, Palestinians already possessed several rights granted in the past to non-member states.8 Palestine obtained such rights either by means of individual UNGA resolutions or via UN practice. It is worth mentioning that, in the case of the UN, we deal very often with a situation when the rules of the organization are the result of custom rather than explicit legal provisions. Consequently, a full analysis of the topic requires a brief summary of the events that led to the earlier status quo.
Historical background
Palestine has remained an area of particular interest to the UN since 1947 when the UNGA adopted resolution 181 (II), recommending adoption of the Partition Plan for Palestine. In May 1949 Israel was admitted to full membership of the UN. Palestinians intensified their efforts to upgrade their international position in the mid-seventies. In 1974 UNGA resolution 3237 (XXIX) granted observer status9 in the UNGA to the Palestine 8 S. Missling, op. cit., p. 149. 9 Observer status is not mentioned in the UN Charter. It is based mainly on the practice of the Organization. The observers have access to many of the UN meetings and documentation but they are not allowed to vote. Observer status can be granted to non-member states (Holy See, Palestine), intergovernmental organizations (e.g. African Union, Council of Europe, International Organization of la Francophonie) and other entities do not have the status of an intergovernmental organization (e.g. International Liberation Organization (PLO)10 as an entity. Resolution 43/7711 from 1988 changed the designation from "PLO" to "Palestine" whilst not granting any additional substantive rights to Palestinians.
Ten years later, UNGA resolution 52/250 enhanced Palestine's privileges within the UN. It conferred upon Palestine, in its capacity as observer, several key rights and privileges, including the right to participate in general debates of the UNGA, the right of inscription on the list of speakers in the UNGA, the right of reply and the right to raise points, as well as the right to co-sponsor draft resolutions and decisions on Palestinian and Middle East issues. Resolutions 54/77 and 52/250 did not officially confirm that Palestine was a state. Instead their preamble paragraphs merely mentioned the fact that the Palestine National Council had proclaimed the State of Palestine on 15.11.1988. The status of Palestine in the UN from 1998 to 2012 was very unique, i.e. Palestine possessed almost the same rights and privileges as non-member states,12 whilst not having been formally granted such status.
On 23.9.2011 the President of the State of Palestine, Mahmoud Abbas, submitted to the UN Secretary General (UNSG) an application for admission of Palestine as a full member of the UN.13 The application was submitted "based on the Palestinian people's natural, legal and historic rights" and respective UN resolutions.14 The paper was transmitted by the UNSG to the UNSC and on 11.11.2011 a report of the UNSC Committee on the Admission of New Members (CANMS) was issued. CANMS stated that it was unable to make a unanimous recommendation to the UNSC regarding the Palestinian application, given the existence of divergent views among its members15. The term "resolution" is not mentioned directly in the UN Charter. Instead, the Charter uses such terms as "recommendations" (Art. 10), "decisions" (Art. 4 (2)) and "approvals" (Art. 17(1)) when referring to the actions of the UNGA. In principle, UNGA resolutions that are recommendations are non-binding20. Their binding force is restricted ratione materiae to organizational matters concerning internal issues of the UN as an organization, e.g. amendments to the Charter, admission, suspension and expulsion of members and budgetary issues.21 It is clear, then, that the binding scope of UNGA "decisions" covers the entire UN system. Consequently, resolution 67/19 affected all UN organs, including the Secretariat, the UNGA and specialized agencies of the UN system22 in the sense that they are required to fully respect Palestine's upgraded status. Obviously, one cannot ignore the political importance of the resolution, since the UNGA is the only UN organ mentioned in the Charter in which all member states are represented. 23 Upon adoption of resolution 67/19, many doubts arose regarding the status of Palestine in the UN. At first sight, it seemed that the rights and privileges of Palestine in the UN had not changed significantly in consequence of the veto. As highlighted in the previous paragraphs, prior to the UNGA decision, Palestine had already enjoyed rights and privileges of participation in the UNGA comparable to those of an observer state24, acquired upon the adoption of resolution 52/250. Questions raised by the international community and the Palestinians themselves after the UNGA 24 Annex to the resolution 58/314 stipulates that the Holy See has i.a. the right to participate in the general debate of the UNGA, the right of inscription on the list of speakers under agenda items at any plenary meeting of the UNGA, after the last Member State inscribed on the list, the right of reply as well as the right to co-sponsor draft resolutions and decisions that make reference to the Holy See.
vote concerned not only matters of protocol (i.e. where the Palestinian seat would be situated in the UNGA Hall and the scope of privileges of the Palestinian Permanent Mission to the UN), but also the legal consequences of the UNGA resolution, which mentioned that a certain entity was a state.
The UN Charter does not make explicit reference to a non-member state status, although it provides for certain privileges for states that are not members of the UN. From its very inception, the UN has struggled with the issue of relations with states remaining outside its structures. At some moment the idea of associate membership25 was proposed, endowing recipient states with several rights in UN bodies without having the right to vote in the UNGA or to hold office at the UN headquarters26. The concept of a special non-member state observer status was created by the practice of the Organization27 and several countries enjoyed this status prior to being granted full membership in the UN.28 The possibility for a state to acquire observer status has been confirmed officially by the UNGA in a decision of 9.12.1994, when it was decided that granting observer status "should in the future be confined to States and to those intergovernmental organizations whose activities cover matters of interest to the Assembly".29
Observer status is, as Mower puts it: "a means whereby a government which is not a Member of the United Nations can have its representatives 25 One should not mistake it with current associate membership status that several UN specialized agencies (e.g. FAO, WHO, UNESCO, IMO) provide for those "territories or groups of territories which are not responsible for the conduct of their international relations". Associate membership does not usually give a right to vote for the associated member. on the scene where international affairs are being discussed and where decisions are being made and have them there accepted members of a community of diplomats, free to mingle and do everything a representative of a Member can do except speak and vote in official sessions". 30 Currently only Palestine and the Holy See are treated as non-member states in the UNGA. A cursory historical analysis indicates that countries have enjoyed, or still continue to enjoy, this right for different reasons, including (i) they chose this status deliberately, given their political approach (the Holy See31, Switzerland prior to 200232), (ii) they did not have a fully independent government but wanted to highlight their relations with the UN (Austria in 1952, Bangladesh in 1973) or (iii) their application for full membership in the UN was blocked for political motives (Palestine).33 Despite the different reasons underlying the granting of such status we may argue that, in general, non-member state status may be treated as a sort of antechamber34 to full membership in the UN. 35 Its importance has been strengthened over the years by the mere fact that non-member state status was possessed by such influential countries as West Germany, Spain, Italy and Switzerland36.
Certain doubts were raised by some scholars as regards the legal effects of admitting an entity to membership in the UN as a "collective" recognition of the entity by the member states voting in favour of such recognition or even by all member states of the UN.37 It is nowadays widely accepted in international law academic writings38 that support of a member state for admission to the UN does not imply the automatic recognition of statehood. Recognition of a state is widely understood as a unilateral and discretionary act. This argument is also strengthened by the UN Charter travaux préparatoires.39 A maiore ad minus, one cannot treat a resolution granting non-member state status as implying recognition as a state. It is worth mentioning that some member states40 voting in favour of the resolution 67/19 clearly expressed in their statements before the UNGA that their vote does not imply the recognition of Palestine as a state.41 Taking this into account, it is clear that the UNGA vote cannot be regarded as constituting recognition of Palestine as a state.
It is also obvious that, having been granted non-member state status, Palestine cannot vote in the UNGA or other UN bodies and, even more importantly, its representatives cannot be elected to any UN bodies. There is, however, one exception42 in this respect. As regards protocol issues, the UN Secretariat44, clarified certain doubts regarding Palestine's position within the UN, in a memorandum dated 21.12.201245. It stated that "Palestine can be referred to as a State of Palestine in all official documents of the United Nations and on nameplates to be used in the United Nations meeting". Consequently, several protocol changes were made by the UN Protocol. An official UN Blue Book46 entry was changed from "Permanent Observer Mission of Palestine" to "Permanent Observer Mission of the State of Palestine". Palestine and the Holy See are currently mentioned in the UN Protocol as "non-member States having received a standing invitation to participate as observers in the sessions and the work of the UNGA and maintaining permanent observer missions at Headquarters".47
As previously mentioned, resolution 67/19 gave rise to significant consequences from the perspective of the UN budget. According to Regulation 47 Prior to that change, Palestine was listed solely under the name of "Entity having received a standing invitation to participate as observer in the sessions and the work of the General Assembly".
3.8. of the Financial Regulations and Rules of the United Nations48, states which are not members of the UN have a duty to contribute to the UN budget if they are either parties to the Statute of the International Court of Justice or UN treaty bodies, or if they participate in organs or conferences financed from the UN appropriations. Contributions of non-member states to the UN budget are relatively small, but they represent a symbolic confirmation of their special relation with the UN. The exact rates of such contributions are calculated in a special manner, i.e. a flat rate of 50% is used for all non-member states and a rate assessment is calculated based on income data49. On 27.12.2013, the UNGA adopted a decision50 by consensus on the scale of assessments of Palestine for the years 2012-2014, thus allowing the State of Palestine to contribute towards the UN expenses.
Apart from protocol and budgetary issues, several other implications arose for non-member states resulting from the provisions of the UN Charter. The UN, at its very origin in 1945, was an organization with only 51 original members and that number did not expand significantly until the 1960s. A desire to maintain balance between members and non-member states constituted the reason for placing several provisions in the UN Charter regarding the relationship between UN members and non-member states.51 The Charter gives non-members certain privileges and duties resulting from the global impact of the UN. Most of them should be treated as provisions providing for rights of third states (as stipulated in Art. 36 of the Vienna Convention on the Law of Treaties). Their significance is limited at present and most of these provisions are rarely resorted to in practice. They present, however, an important window of opportunity for non-member states, taking into account both the fact that they were widely used in the past and that the UN Charter is probably not going to be revised in the near future.
Art. 32 of the UN Charter gives any state which is not a member of the UN a right of participation in UNSC's discussion if this state is a party to a dispute being considered by the Council. An analogical provision is included in the Provisional Rules of Procedure of the UNSC (PRP) which stipulate, in Rule 39, that the UNSC shall have the right to invite "members of Secretariat or other persons […] to supply it with information or to give assistance in examining matters within its competence"52. The main difference between these provisions is that, in the case of Art. 32, the UNSC is obliged to extend an invitation to a non-member state whereas the PRP merely gives a right to the third party, be it a non-member state or a person. Art. 32 is not applied at present. The Holy See, as a Permanent Observer, is invited to participate in the UNSC meetings on the basis of Rule 3953 or by using a clause "in accordance with the understanding reached in prior consultations"54 whereas Palestine is regularly invited to participate in open debates of the UNSC "in accordance with the rules of procedure and previous practice in this regard"55, without any mention being made of either Art. 32 or Rule 39. Art. 32 has, however, been relied upon on numerous occasions in the past and may be a useful track for non-member states.56
According to Article 35 (2) of the UN Charter, a non-member state may bring to the attention of the UNSC or of the UNGA any dispute to which it is a party if it accepts in advance the obligations of pacific settlement provided in the Charter57. This provision presents non-member states with a unique opportunity of using the UN's role in pacific settlement of disputes without being a UN member. The only condition is acceptance the obligations of the Charter in this respect. The political importance of Article 35(2) is diminished, however, since entities that are not treated as states generally rely upon the assistance of a friendly UN state to present a dispute to the wider membership58. The condition precedent of having accepted the obligations of pacific settlements provided for in the Charter is also a condition for exercising the privilege granted to non-member states in Article 11(2) of the Charter, which allows non-member states the right to bring a question relating to the maintenance of international peace and security before the UNGA (Art. 11 (2)). This provision has not yet been utilized by non-member states. Further rights granted to non-member states in the UN Charter include the right of non-members affected by SC measures to consult the Council (Art. 50) and the right to become a party to the Statute of the ICJ (Art. 93 (2) -explained in further paragraphs). Although the abovementioned provisions remain purely formal and have not been used in recent years, they may be activated at any time. It is clear that they present a possibility for Palestine to reply upon them, since they apply to non-member states.
Art. 2(6) of the UN Charter has a different character, since it provides for a quasi-duty of a non-member state. It stipulates that the UN shall ensure that states which are not members of the UN act in accordance with its principles "so far as may be necessary for the maintenance of international peace and security". The provision has been used several times in UN practice59. On several occasions, non-member states have failed to apply relevant paragraphs of UN resolutions regarding the maintenance of international peace and security, especially with regard to sanction regimes. One good example was when Switzerland and West German (at that time, both non-member states) continued a courant normal in the face of sanctions imposed by the UNSC on Southern Rhodesia60. However, the growing universality and political changes have recently caused this provision to lose importance. It is especially visible in the wording of individual UN resolutions61. Many UNSC resolutions in the past contained 59 The provision of Art. 2(6) was applied for the first time by the Polish delegation in 1946 that requested the UNSC to place on its agenda the situation arising from the existence and activities of the Franco regime in Spain, stating that "the situation in Spain makes the application of this provision imperative" ( a specific reference to the cooperation of non-member states of the UN in the application of sanctions under Chapter VII of the UN Charter62. For the last ten years, it is now established practice that the Security Council's decisions tend to refer to "all States" or simply to "States" when it calls for the state community as a whole to take specific actions63. This practice led many scholars to argue that the significance of Art. 2(6) is currently limited to a purely theoretical level64. It is obvious that Article 2(6) cannot impose direct obligations on third states (pacta tertiis rule). The Charter does not contain any sanctions applicable to non-member States and it is widely accepted in academic writings65 that it does not create an obligation for UN non-members, "unless the Charter obligation is reflective of an obligation under customary international law".66
Further possible enhancements
The UNGA vote indirectly affected Palestine's ability to become a party to international treaties, since usually only states can ratify such measures. The absence of clarity regarding Palestine's status in international law has, in the past, constituted an argument in favour of the negative conclusions of depositaries regarding Palestine's ability to become a party to multilateral treaties67. Many treaties provide final clauses regulating which states are entitled to sign the text and deposit treaty instruments concerning the treaty.68
There is no doubt that Palestine's upgraded status within the UN affects the UNSG as a depositary of multilateral treaties. The SecretaryGeneral serves at present as a depositary for over 550 multilateral treaties69, including such milestone documents as the UN Charter, the Vienna Convention on Diplomatic Relations, the Rome Statute of the International Criminal Court and the Vienna Convention on the Law of Treaties. The Secretary-General has to respect the UNGA's decision to grant Palestine non-member state status when performing his functions as the depositary of treaties containing "all States" clauses. Consequently, Palestine can become party to any treaties that are open to "any State" or "all States" deposited with the UNSG70. Furthermore, upgraded status may affect Palestine's attendance at conferences organized under the auspices of the UN, since invitations to many of these are sometimes sent using the "Vienna formula" or "all-states formula".71
One cannot forget, however, that a vast number of multilateral treaties are deposited with entities other than the UNSG. Where entities outside the UN system (i.e. mainly governments of states) serve as treaty depositaries , they will have to make separate decisions according to their own 68 Most common ones are known as the Vienna formula and the "all States" formula. The Vienna formula was created in the Cold War era. Some States, which were not members of the UN, were allowed to be members of the UN specialized agencies. According to the Prosecutor, the competence for determining the term "State" for the purposes of Art. 12 (3) rested instead upon the UNSG and the UNGA.74 Furthermore, the Prosecutor argued that the current status granted to Palestine by the UNGA was that of "observer", not as a "nonmember state".75 The Office stated in its decision that it could: It is obvious that resolution 67/19 granting the non-member state status changed this status quo. Therefore, at present the Palestinian authorities face two choices, i.e. re-submitting the declaration according to Art. 12 (3) or acceding to the Rome Statute of the ICC, as stipulated in Art. 12 (1) of the Statute. It is unclear whether, in the first case, the ICC would conclude that Palestine qualified as a state under international law before the vote on resolution 67/19. If so, it may allow for retroactive jurisdiction of the potential case that Palestine would bring before the Court. Nonetheless, the most important challenge for the UN is the future of the Palestinian application from 2011 for full membership in the UN. The application has never been formally withdrawn. After CANMS, as an auxiliary body of the UNSC, has concluded its deliberations, it is now for the UNSC to decide on this matter82. The question of applications for membership in the UN became politicized during the Cold War era and still remains very sensitive to partisanship.83 Any action regarding the Palestinian application will require the political will of the UNSC's members. Permanent members have used their veto on several occasions with regard to UNSC decisions on admission. It is obvious that the Palestinian request will not be further examined by the Council until the UNSC reaches an agreement.
Final remarks
Kaspar Villiger, the President of the Swiss Confederation, stated in his UNGA address on 10.09.2002 (i.e. when Switzerland was granted full membership in the UN after being a non-member state for a long period) that: "[...]we have been working closely with the UN for many years [...] and out of that has arisen a long-standing partnership. Even as an Observer State we were 'good neighbors' as the UN Charter puts it".84
It is obvious, having analyzing the UNGA's vote on resolution 67/19, that non-member state status takes not only the form of a "good neighbor" association with the UN but much more. It provides the non-member with the opportunity to gain political legitimacy in international relations. Furthermore, confirmation of the fact the a given entity is a "state" by the only global organization enjoying an almost-universal status opens up new possibilities in terms of adherence to international treaties, with special consideration to statutes of international courts. Finally, it serves as a kind of waiting room to full UN membership (for those countries that so desire). It can be expected that the enhanced status in the UN will evolve in the future and will be requested by more entities. Non-member status as an antechamber to full membership in the UN may be applied in the future to several entities that aspire to being full UN members (such as Kosovo85).
Development of the UN non-member state status is a unique concept in international law. It has shown that the UN is an important organization in which it is worth gaining even quasi-membership status86. The UN's universality and political significance in the modern world make it the most important forum for various entities to express and satisfy their political aspirations to statehood. The introduction of formal requirements necessary to obtain non-member status may be worth considering. It could be a step towards increasing the clarity and transparency of the procedure.
The above analysis proves that decisions regarding internal matters of the Organization, such as granting UNGA observer status, may sometimes have a tremendous external legal impact extending beyond the UN system itself. Although UN decisions are largely political in nature, there is a tremendous need for its leadership and rulemaking role among other international institutions, states and legal doctrine.
